UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-29-2017

State v. Day Respondent's Brief Dckt. 45152

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Day Respondent's Brief Dckt. 45152" (2017). Not Reported. 4058.
https://digitalcommons.law.uidaho.edu/not_reported/4058

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
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JEREMY LYNN DAY,
Defendant-Appellant.
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)
)

NO. 45152
Ada County Case No.
CR-01-16-36932

RESPONDENT'S BRIEF

Issue
Has Day failed to establish that the district court abused its discretion by imposing a
unified sentence of 10 years, with three years fixed, upon his guilty plea to aggravated battery?

Day Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Day created a weapon by wrapping a lock in a laundry bag, then attacked another inmate,
Cameron Watts, with the weapon while Watts was sleeping. (PSI, p.3. 1) Day used the weapon
to repeatedly hit Watts in the head and body, “swinging with full force.” (PSI, p.24.) When
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Watts attempted to run away, Day followed and continued to hit him with the weapon until
correctional officers intervened. (PSI, p.24.) After the officers subdued Day, Day told Watts
several times, “‘Next time I will kill you.’” (PSI, p.47.) Watts “sustained injuries to his head,
chest, stomach, and side,” including an “approximate 2[-inch] cut” to the top of his head that
required stitches. (PSI, p.23.)
The state charged Day with aggravated battery. (R., pp.61-62.) Pursuant to a plea
agreement, Day pled guilty and the state agreed to recommend a unified sentence of 15 years,
with three and one-half years fixed. (R., pp.93-94.) The district court imposed a unified
sentence of 10 years, with three years fixed. (R., pp.108-11.) Day filed a notice of appeal timely
from the judgment of conviction. (R., pp.112-14.)
Day asserts his sentence is excessive in light of his acknowledgement that “his reasoning
at the time [of the instant offense] did not make sense,” his claim that he battered the sleeping
victim because he was “panicking due to the torment that he had experienced while
incarcerated,” and his placement in protective custody. (Appellant’s brief, pp.2-4.) The record
supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
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reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for aggravated battery is 15 years. I.C. § 18-908. The
district court imposed a unified sentence of 10 years, with three years fixed, which falls well
within the statutory guidelines. (R., pp.108-11.) Furthermore, Day’s sentence is reasonable in
light of his ongoing violent conduct, willingness to victimize others, and disregard for the law,
the terms of community supervision, and institutional rules.
Day has a history of engaging in illegal behavior for which he “never got caught”; he
admitted that, after he graduated from high school, he “shoplifted” “pretty frequently” and
“smok[ed] pot all the time.” (PSI, p.224.) He also admitted that he had stolen “bikes and some
gas here and there.” (PSI, p.224.) After he was convicted of lewd conduct with a child under 16
in 2006, Day admitted that he “began sexually abusing younger children when he was twelve
years old” and had numerous “other victims,” most of whom were “under the age of eighteen
after he had turned eighteen.”

(PSI, pp.177, 189, 191.)

3

Day was placed in the retained

jurisdiction program in 2006, during which he incurred multiple disciplinary sanctions, for
conduct including horseplay, possession of contraband, being out of area, punching a wall,
“Disruption/Violence,” and damaging jail property.

(PSI, pp.5, 162.)

Day was ultimately

“determined to be a significant disciplinary problem and did not demonstrate a desire to stop his
harmful behavior,” and the district court subsequently relinquished jurisdiction. (PSI, p.5.)
While in the penitentiary, Day continued to disregard the rules, incurring DOR’s for
behavior including disobedience to orders, sexual activity, battery, and possession of a sharpened
instrument between 2007 and 2008. (PSI, p.18.) He was paroled in 2009, but violated his parole
and was returned to prison, after which he incurred additional DOR’s for conduct including
disobedience to orders and battery. (PSI, pp.5, 38.) Day was again paroled in 2013, but he again
violated his parole and was returned to prison approximately four months later; his parole officer
advised that Day is a “‘[h]igh risk guy’” and “‘struggles at every aspect of supervision.’” (PSI,
p.5.) Thereafter, Day continued to incur DOR’s and committed the instant aggravated battery
while still incarcerated in the penitentiary. (PSI, p.38.) Day’s case manager at ISCC reported,
“‘While incarcerated Mr. Day has had trouble following the rules. He has been in a few fights,
one where he used a weapon to assault another offender. … Overall, Mr. Day struggles to
follow the rules and seems to be violent during his incarceration.’” (PSI, p.5.)
At sentencing, the state addressed the seriousness of the offense, the risk Day presents to
the community, and the need for punishment and deterrence. (Tr., p.18, L.2 – p.20, L.14
(Appendix A).) The district court subsequently articulated the correct legal standards applicable
to its decision and also set forth its reasons for imposing Day’s sentence. (Tr., p.26, L.10 – p.29,
L.5 (Appendix B).) The state submits that Day has failed to establish an abuse of discretion, for
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reasons more fully set forth in the attached excerpts of the sentencing hearing transcript, which
the state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Day’s conviction and sentence.

DATED this 29th day of December, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of December, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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TI-IE COURT: Let's take up State versus
Jeremy Day, Case No. CR0l-16-36932.
Mr. Day is present in custody. He is
represented by Mr. Lorello. The state is
represented by Mr. Harmer. We're here today for
sentencing.
On March 31, the defendant pleaded
guilty to aggravated battery, an incident that
occurred on the grounds ofa com:ctionaJ
facility.
The defendant entered that plea under a
plea agreement that called for the state to cap
its recommendation at a 15-year prison sentence
consisting of three and a half years fixed
followed by 11-1 /2 years indeterminate, that
sentence to run consecutive to the defendant's
prison sentence in Bonneville County Case
CR-2005-21385.
All right Counsel, is there any legal
cause why judgment should not be pronounced
against the defendant today?
MR. LORELLO: No, Your Honor.
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MR. HARMER: No, Your Honor.
THE COURT: And have the parties had an
adequate opportunity to review the presentence
investigation materials?
MR. LORELLO: Yes, Judge.
MR. HARMER: Yes, Your Honor.
THE COURT: Mr. Day, have you read them?
THE DEFENDANT: Yes, I have.
THE COURT: All right. And does either side
contend there are any deficiencies or errors in
them that should be brought to my attention?
MR. LORELLO: No, Your Honor.
MR. HARMER: No, Your Honor.
THE COURT: And does either side contend
there should be any additional investigation or
any additional evaluation of the defendant before
sentencing?
MR. LORELLO: No, Your Honor.
MR. HARMER: No, Your Honor.
THE COURT: Okay. Do we have a restitution
claim, Mr. Hanner?
MR. HARMER: No.
THE COURT: All right Any evidence today
or just argument?
MR. LORELLO: Just argument, Judge.
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THE COURT: Go ahead, Mr. Harmer.
MR. HARMER: ru note, Your Honor, that the
victim contact was attempted. He did not wish to
make statements or make recommendations at all to
us.
In October, defendant went and attacked
a sleeping inmate. He put a lock in a laundry bag
and attacked him when he was asleep, hitting him
in the head, splitting his head open. And then as
you watch on the video, they come from the bunk
area., and victim is running away, trying to back
away, put his anns up and protect himself while
the defendant chases him. repeatedly striking him
with this lock.
We cowtt in the video about 12 times.
We see him hit with this lock before people
intervene and get it all to stop.
I realize the offer in this case looks
a little bit odd, 3-1/2 years plus 11-1/2 years.
1be reason for that is, there was a separate offer
earlier that was made to the defendant. He
rejected that offer, went to preliminary hearing,
and so we made the offer stiffer. And that's
ultimately the offer that he pleaded guilty to.
The defendant has the prior conviction

1 from 2006 where he admits at least eight different
2 victims. He has got a sentence satisfaction date

3 on that count in February of 2020. He claims this
4 was some sort of preemptive self-defense in a back

5 door prison justice system.

But he has got a fighting incident in
high school, another fighting incident at the
prison. To me this case was all about the
decision point where the defendant is standing
there. He has put his lock inside of a pillow
case or a lawtdry bag, and he is looking it down
at this victim who is sleeping at the time.
And that decision, what must have gone
through a guy's head to make him think. well, this
is going to be a good idea, let's do this. That
to me is just some really scary behavior. I just
can't imagine what justifies attacking a sleeping
person like that in such a savage manner.
All of us who do these types ofcases
see the cases where one single punch drops a guy
and kills him because he only had to do just the
right place in his head. This might have been a
very different story otherwise, but I think the
savagery involved in this attack justifies the
25 sentence we're recommending.
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I think community safety is going to be

1

2 a major portion of this, and I think general
3 deterrence as to the population out at the prison,
4 sending a message that this type of behavior out

5 there will not be looked past.
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I don't think rehabilitation is going
to be a major factor here. There's not a lot
of- there isn't a lot that I could recommend by
way of rehabilitation, specific recommendations as
to classes or counseling or whatnot that is going
to address this type of behavior. I think
punishment is a serious concern but mostly
community safety, and that's why I think the
recommendation is appropriate.
THE COURT: Thank you, Mr. Harmer.
Mr. Lorello, your argument
MR. LORELLO: Thank you, Judge.
Well, I certainly understand the
state's concern about what happened in this
particular case. I don't really understand the
state's sort of position that this was - that the
victim in this case - we all know what happens in
incarceration. And I don't need to tell the court
what goes on, and the court is well aware of
Mr. Day's underlying offense.

1

3 to say that this is a bit out of character for
4 him. And the first thing that I can see the court
5 saying, Well, what about the issues in prison?
6
It's the same thing that keeps going on

7 and on. I don't think Mr. Day would even say that
8 there's a justification for it. I think that he
9 has got to make better choices and figure out how

10 to work within the system where he is likely to be

11 in custody for a bit more time now because of
12 this.
13
But I don't think it's fair to take
14 this with a myopic, laser-focused view about what
15 happened on that particular evening. Mr. Day laid
16 out the issues that he was having. And so in
17 Mr. Day's mind, there was something coming for
18 him, and so he decided that rather than take it,
19 he decided to take matters into his own hands to
20 try to stand up for himself with some guy who is
21 quite a bit bigger.
22
THE COURT: For that thought process to
23 work, he was going to have to kill him, wasn't he?
24 I mean, to avoid retribution later on from the
25 person he had beaten.
Pa ge 23
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1
MR. LORELLO: I don't think that's
2 necessarily unfair, Judge. I think more about it
3 was just sort ofcredibility with everybody else.
4 If Mr. Day stands up for himself, then he is not a
5 target. And so who really knows what would have
6 taken to deal with this?
7
It wasn't the correct thing to do, but
8 I think that it's fair to say that Mr. Day was
9 experiencing a bit ofduress when he made these
10 choices. Now, he needs to be punished for going
11 one way instead of going the other, and I think he
12 would expect the court to punish him for that.
13
We're going to suggest to the court
14 that a two plus two is appropriate. That keeps
15 him in custody for two years to think about it.
16 It adds two years to his tail to serve as a
17 specific and general deterrent for Mr. Day, to
18 sort of give him some extra time to think about
19 what he is doing and, frankly, to figure out how
20 to behave. He is going to have to make better
21 choices. This wasn't the approach.
22
My experience with Jeremy is that he
23 has always been accountable for this. He knows
24 what is going on. His issue is that he sort of
25 felt backed into a corner. I mean, he is a target

In speaking with Mr. Day and kind of

2 coming to work on a resolution, I think it's fair

1 wherever he goes inside the institution. And to a
2 certain respect, he deserves that because what he
3 did previously. He has brought some of this on
4 himself.
5
But [ don't think it's fair to say that
6 what happened in this case is just a pure isolated
7 moment of rage. I think it was a confluence of
8 circumstances that raised tensions, and Mr. Day
9 dealt with it inappropriately. I think he has
1 O learned from this. I think this is an appropriate
11 sentence, Judge. Thank you.
12
THE COURT: Thank you, Mr. Lorello.
13
Mr. Day, would you like to make a
14 statement?
15
THE DEFENDANT: I would, Your Honor.
16
It's kind of hard for me to explain how
1 7 I feel in prison having the charge that I have and
18 years oftonnent. I mean, everybody deals with it
19 differently. I've been through a lot of really
20 bad stuff.
i 21
This is not in my nature. Like I'm not
I 22 really a violent guy by nature, and I wasn't even
23 in a rage when I did this. I was in a panic.
24
I'll make it brief, just a small story,
25 something that I heard this guy talking about one

2 (Pages 20 to 23)
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1 time. Cameron was bragging one time to some of
2 his friends about how he was in county jail once,
3 and he was convincing people that they should talce
4

S
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a shoe and tie the shoe lace around their penis
and hang it offthe bed to try and make their
penis longer. And then he would grab the shoe and
yank on it, or he would convince him that they
should drag it along like a workout kind ofand
then step on it.
These are the kinds of things that I
listen to this guy talking about all the time.
And I've been tormented. I've seen lots ofother
sex offenders be tormented. I was in a riot in
2008, Janwuy 2, 2008. I watched a couple ofsex
offenders get beat down brutally in the middle of
that riot.
So when I've got broken ribs, and I
don't want to peace you out because I don't want
more people to try and come after me, because a
lot of people, if they see somebody that's been in
PC, it's an on-site command. They're supposed to
attack those people right away. So once you're in
PC, you're pretty much stuck there because you
will get attacked by anybody just for being there.
I didn't know what to do in that
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situation, and I was afraid. Now that I was
vulnerable that this guy might do something to
torture me like that, I heard him talking when he
thought that I was asleep. But I wasn't able to
sleep because of the pain. I heard him talking
about stuff that he would do to me.
And I talked to a corporal and told
him, Hey, I really need to get out of here. I'm
having some problems in here.
I should have pressed the issue more
and said, Hey, you need to take me out of here
right now. But I was afraid of, again, more
tonnent from people for doing things according to
what the inmates consider the wrong way to do it.
I'm not using those as justifications.
I know that it's not my right to punish another
person, no matter what I think or feel about them.
But in that situation, I had never been in that
situation before where I was that vulnerable. I
was afraid. I acted out of fear and emotion, and
it's not something that I'm going to repeat.
I am in protective custody now, and I'm
going to stay there so that I don't have to deal
with people like that again and be put in the same
position. So I am taking measures to try and
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1 avoid anything like that ever happening again.
2
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I know that what I did was the wrong
way to deal with it, and I know that there was
another way I could have dealt with it. So I just
want the court to talce all of that into
consideration. I'm not a monster. I don't just
go around savagely attacking people on a whim.
That's pretty much all rve got,
Your Honor.
THE COURT: Thank you, Mr. Day. I
appreciate your comments and your helping me
understanding your situation a bit. I've, of
course, read the presentence investigation in your
case. I'm well aware of the four objectives of
criminal sentencing that Idaho law directs me to
consider in every case.
First and foremost among those factors
is protection of the community, and ofcourse, you
heard the prosecutor make a protection of the
community argument for why additional time in
custody is required given the violent nature of
the incident here.
Other factors, punishment, deterrence,
detouring both the individual in front of the
court and others from engaging in similar behavior
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The prosecutor's deterrence argument

2

3 was along the lines of trying to make sure that
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other inmates learn or are aware as a result of a
sentence in this case that this kind of attack,
whatever its motivation, is in the end going to
lead to more time in custody, and that as a
result, that there would be some deterrent effect
to a sentence that leads to a meaningful amount of
time in custody.
Now, the parties have described the
incident here involving an attack on a sleeping
inmate with a lock in a laundry bag, a number of
blows administered, a cut, opened, pretty
significant one in the victim's head. Ultimately,
the attack being ended as a result of the
intervention of correctional officers.
Now, I asked the question during the
argument here about what the end game is. The
thought is, well, if the defendant's motivation
for this is it's a preemptive strike against this
particular inmate who he thinks has it in for him,
a concern I had was whether the end-game is, he
has got to end that guy's life in order to
eliminate him as a prospective threat.
3 (Pages 24 to 27)
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1

1 sentence law of the State of Idaho for an
2 aggregate tenn often years. ru specify a
3 minimum period ofconfinement of three years and a
4 subsequent indetenninate period ofconfinement of
s seven years.
This will run consecutive to your
6
7 sentence in Bonneville County Case No. CR0S-21385.
8
You will have credit toward this
g sentence for the 169 days you have spent in
10 custody since the charges in this case were
11 initiated. This is the result of a very recent
12 development in the law. In fact, earlier this
13 week the Supreme Court issued a decision that
14 provides for credit for time served in a case like
15 this even though the defendant is serving time in
16 custody when the incident happens.
And, therefore, under prior case law
17
18 would have been thought to be not entitled for
19 credit time served because it is really the
20 preexisting sentence that's the reason the
21 defendant is in custody, not the new case, so had
22 that intervening change law not happen, there
23 would have been no order for the time served.
24
But it has happened, so I suppose,
25 Mr. Lorello, you may have some clients from other

Now, the response was along the lines

2 ofjust didn't have to go that far to be effective
3 for its goal. It had to just be significant
4 enough to mark Mr. Day as not a patsy or somebody
5 who would stand up for himself and help make him
6 less vulnerable to being abused by other inmates

7 in custody.
8
Now, we all agree I think that there
9 are other means of trying to deal with this kind
10 of problem. I'm not suggesting it's not a real
11 problem or a real challenge you have to face in
12 trying to sort out how to get along in custody.
But there are other better ways than
13
14 lashing out like this and violently attacking a
15 sleeping inmate. So there is some need for
16 pWtishment here, certainly meaningful sentence to
17 serve that purpose, a meaningful sentence for
18 purposes of both general and specific deterrence.
19
The parties have pretty different
20 ranges in tenns of what kind of punishment they
21 think is appropriate for the case. Here is what
22 rll do. So, Mr. Day, on your plea of guilty to
23 the crime ofaggravated battery, I find you
24 guilty. [ will sentence you to the custody of the
25 [daho State Board ofCorrection under the unified
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1 cases who have not gotten credit in similar
2 circumstances, and if you can identify them,
3 you're welcome to file a Rule 35(c) motions, and
4 we'll take them up.
s
Now, all that said, this defendant gets
6 169 days ofcredit for time served. I won't
7 impose a fine. I don't think it would be
8 constructive to do that. I will assess court
SJ costs.
All right. Mr. Day, you will be
10
11 remanded to the custody of the sheriffof this
12 county to be delivered to the proper agent of the
13 state Board ofCorrection in execution of this
14 sentence.
You have the right to appeal. If you
15
16 cannot afford to hire an attorney for the appeal,
17 one will be provided at public expense. Any
18 appeal must be filed within 42 days.
19
Anything else, counsel?
20
MR. LORELLO: No, Judge. Thank you.
MR. HARMER: Judge, may I inquire? I show
21
22 that the initial charge in this case was done on a
23 book and release warrant, but I don't have notes
24 from the original video arraignment that showed a
25 bond that set after that.

1

THE COURT: All right. Let me check.

MR. HARMER: I agree with the new status of
2
3 the law and all that, but I just want to
4 double-check in this case.
5
1lffi COURT: It appears that there was a book
6 and release at first, and then Odyssey is
7 indicating that a $1,000 bond was set on
8 December I6.
g
MR. HARMER: Okay. Good. Thank you.
10
(Proceedings concluded.)
11
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